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CHANCERY.

RE VENNER'S TRUBTS,—ALEXAN

M. R Waere v. Sparsoerr.  Jurlt

Will— Construction— @ift to next of kinezcluic il |
' . sele next of kin. |

A will provided that if two of the testater'stim /™
ohildren should die under ticenly-fire, and the r'!;L -
which the surviving grandchild thereby beea iz |
should exceed £10,000, then the surplus ﬂ"‘“‘ﬁ;
to the persons other than the surviting grend o
wonld have been the testator's neat of ii-‘w"*“; o |
statute, if the testator had died ot the fﬂ_!‘ﬂ' ! :
of the survivor of the two deccased grandeh Trfﬂ"" '

On the-death of treo of the ;madrhﬁm'l ’h o |
five, the surviring grandchild was the pron h:" it |
haee been the testator's sole mext of kin 0600, |
statute, if the testator had died at the P"“‘;:'M 4

. Held, that no intestacy had taken plbc’. o, -
nact. of kin, exclusire of the swrriving 97
entitled to the sorpius over £10,000.

. “
Richard White, who died in 1864, gare ¥ 22
bLis real and personal property to “”5““'-!"!'."__“,@;-;
gell, call in, and invest, and stand P""e's:i,-:fd;;; >
trust, for all aud every of his thiee g8 I 0
should survive their father Robert Hii,_@g,:t-“
twenty-five, equully, and in case one of ¢ e, B
survive her father and attain tWewy™o

whole to be dn trusé for such grandchild: Provided that
¥in case two of his three grandchildren should die in the
lifetime of their father or under twenty-five, and the
property to which the surviviog grandcbild would
thereby become entitled shoald exceed L10,000, then so
much thereof as should exceed that amounnt should be
beld in trust for the person or persons other thdn the
surviving grandchild who, under the Statute of Distri-
bution, would immediately after the death of the sur-
vivor of the two deceased grandchildren have been en-
titled to the testator's personal eslato in case the testa-
tor had at such time died intestate.

The testator's three grandchildren sarvived him. Tiwo
of them had since died without attaining twenty-five,
The third grandchild had not attained twenty-five. She
bad recently intermarried with Mr, Philip Eagles. The
residuary estate exoeeded £10,000. Robert Hiils died in
:he lifetima of the testator,

The bill was filed by persons claiming to be the persons,
ixclusive of Mrs, Lagles, who would, according to the
tatute, immediately after the decease of tho survivor of
he two deceased grandobildren Lave been ontitled to the
estator’s personal estate in case the testator had at such
ime died intestate, against the surviving trustee of the
vill, Mr. and Mre. Eagles, and their trustees. It prayed
or the administration of the real and personal cstate of
he testator eo far ay it remaincd unadministered.

Southgate, Q.C., and Villicrs, for the plaintiff.
G. W. Collins for tho trustee of the testator’s will.

Jessel, .C, and Cusson, for Mr. and Mrs. Eagles, sub-
litted that the plaintifis bad not made out their title.
he gift was to thore persons who should b next of kin

' the testator at a certain period, exclusive of Mrs,
agles, In the events which had happened, Mra. Eagles
a8 the only one of those per-ons. Tho gift therefore
iled, and there v-as an intestacy. They cited Bullock
I)mrm‘l, 9 I[ L. Caa. 13 Withy v. Mangles, 10 Cl, &
. 213; feev. Lee, 8W. R, 443, 1 Dr. & Sm. 55,

T. Hughes for the trustees of Mra. Eagles’ marringo
ttiement.

Jaly 14.—Lord RoxiLLy, M.R., said.—The argument
aountsto this, that if the surviving grandchild is to be ex-
uded from being one of the next of kin, then there are no
ixt of kin. Soppose the statute had said, this shall be
videdamongstsuch and such persons as next of kin,but a
irdsurviving grand ehild shall not bereckoned among the
xt of kin. Then if thers was only a third surviving
audchild there would not be any next of kin at all. But
en if that argument prevailed the result would still be
at the surviving grandchild could not take, bucause
¢ is excluded by the will from being onc of the next of
R, and not merely excluded for the purpose of letting
the others, but excluded absolutely ; so that if I were to
I that according to the will the plaintiff could not
ke, the result would be that there would be no next of
-0 at all. The graandchild cannot be the next of
9, for the testator has cxpressly said she is not to be
3 next of kin, the consequence of which would be that
© surplas above £10,000 would according to tho will
A Apecies of buna vacantia, and ths Czown would take
There is no means of giving an express and plain

- 3aniong to the words except by saying that the next of

a are to take, excluding the surviving grandohild,

Solicitors, Parkcr, Leo, 4 Haddock, agents for Mr. C.
Cave, of Craobrook, Kent ; Monckton & Monckton,
ents for Jonckton § Som, Maidstone,
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